








 

 

 

 
By Electronic Mail (climate.strategies@state.ma.us) 
 
 
October 30, 2017 
 
The Hon. Martin Suuberg 
Commissioner, Department  
   of Environmental Protection 
1 Winter Street 
Boston, MA 02110 
 
 

Re: Options for Expanding the CES: The 2016 Energy Diversity Act 
 
 
Dear Commissioner Suuberg: 
 
 Conservation Law Foundation (“CLF”) submits the following comments 
regarding “Options for Expanding the CES: The 2016 Energy Diversity Act” as 
requested by the Department in its October 3, 2017 notice requesting the same.1   
 

CLF is a non-profit environmental advocacy organization dedicated to 
solving New England’s toughest environmental problems using the law, science, and 
market-place tools.  Founded in 1966, CLF has for decades promoted clean, 
renewable and efficient energy production across New England.  Its staff has deep 
expertise regarding the Global Warming Solutions Act (“GWSA”) and its effective 
implementation.  CLF’s comments below are consistent with its previous advocacy 
in favor of the Department of Environmental Protection’s (“DEP’s”) implementation 
of the 310 CMR 7.75 Clean Energy Standard (“CES”) in order to help achieve the 
GWSA’s near- and long-term emissions limits. 
 
 Question Presented: EEA and MassDEP request stakeholder comment on the 
expansion of the CES to align with the Energy Diversity Act, including responses to the 
following question: Are there any other policy implications with expanding CES 
eligibility to include clean energy generation procured to align with the Energy 
Diversity Act implementation? 
  

                                                 
1 DEP, 310 CMR 7.75: Clean Energy Standard Review of Options for Expanding the CES Stakeholder 
Discussion Document (Oct. 3, 2017) 
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 Comments:  CLF agrees that both the Energy Diversity Act of 2016 
(“EDA2016”) and the CES evidence an intention to achieve cost effective greenhouse 
gas emissions reductions required by the GWSA by means of procuring carbon-free 
electricity for the Commonwealth and that, so far as that policy goal can be 
furthered by doing so, alignment of the administration of both mechanisms would 
be in the public interest.  To the extent all EDA2016 power generates either a 
renewable energy credit, pursuant to the Commonwealth’s Renewable Portfolio 
Standard and implementing regulations, or a clean energy credit pursuant to the 
CES, all such energy and associated clean attributes will be directly and fully 
accounted for in the statewide GHG Inventory. 
 
 CLF believes that this issue of aligning the EDA2016 procurement and the 
CES would likely be resolved most efficiently as part of an adjustment to the CES 
that would also address and resolve the other issues raised by DEP in its October 3, 
2017 notice (regarding potential adjustments to the CES to accommodate certain 
existing generation sources which currently do not qualify under the CES due to 
their commercial operation date and to require participation by municipal light 
plants and electric districts).2 
 
 To the extent DEP’s request for separate comments regarding the alignment 
of the EDA2016 procurement and the CES results from its desire to affect such 
alignment separately from, and in advance of, its resolution of those related issues, 
CLF recommends that such an alignment be very narrowly tailored to the EDA2016 
procurement, effecting a one-time exception to CES qualification requirements for 
energy purchased pursuant to an EDA2016-authorized contract.  This could be 
achieved, for example, by amending the CES to include the following language in 310 
CMR 7.75, at Section 7 (Eligibility Criteria for Clean Generation Units), as new 
subsection (c): 
 

7.75(7)(c) Special Provisions for a Generation Unit Providing Electrical Energy 
Pursuant to Contract.  For the duration of the contract, all electrical energy 
delivered pursuant to a contract executed pursuant to Section 83D of Chapter 
169 of the Acts of 2008 shall qualify as clean generation as defined herein. 

 
/// 
 

                                                 
2 For example, a single regulatory adjustment addressing the participation of certain existing generation 
sources in the CES could potentially resolve all issues raised in the October 3, 2017 notice together and 
consistently.  Pursuing separate resolution of these issues, by contrast, could result in the creation of 
categorical inconsistencies whereby certain existing clean generation sources would be included in the 
CES as a result of their inclusion in an EDA2016 contract but not otherwise. 
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Thank you for your attention to this matter.  

 
Sincerely,  

 
 

David Ismay 
Senior Attorney 

      Conservation Law Foundation 
 
 
cc: Asst. Comm’r Christine Kirby, DEP (christine.kirby@state.ma.us) 
 William Space, DEP (william.space@state.ma.us) 
 Jordan Garfinkle, DEP (jordan.garfinkle@state.ma.us) 









 

 

 

 

 

 

 

By email to: 

climate.strategies@state.ma.us 

william.space@state.ma.us 

  

October 30, 2017 

 

Mr. William Space 

Department of Environmental Protection 

1 Winter Street 

Boston, MA 02108 

 

 

RE: Request for Comments - Expanding CES Eligibility to Include Clean Energy 

Generation Procurement to Align with the Energy Diversity Act Implementation 

 

Dear Mr. Space: 

 

Associated Industries of Massachusetts (“AIM”) is pleased to provide the following comments to 

the above-mentioned request for comments.  

 

AIM is the largest general trade association in Massachusetts. AIM’s mission is to promote the 

prosperity of the Commonwealth of Massachusetts by improving the economic climate, 

proactively advocating fair and equitable public policy, and providing relevant, reliable 

information and excellent services. Our members are impacted by the implementation of the 

Clean Energy Standard (“CES”) and its alignment with Section 83D of the Energy Diversity Act 

(“Section 83D”) as it may have an impact on the cost of electricity in Massachusetts, which is 

already among the highest in the country.   

 

AIM has followed the development of the CES from its initial proposal and submitted several 

sets of comments throughout the regulatory process. We were also part of the stakeholder group 

active during development of the Energy Diversity Act (Chapter 188 of the Acts of 2016). We 

want to thank the Department for continuing this process in an open manner.  

 

In the context of these comments, we also want to thank the Massachusetts Department of 

Energy Resources (“DOER”) for clearly identifying a very important issue in their October 2, 

2017 letter to DEP - the lack of alignment between the procurement process under Section 83D 

of the Energy Diversity Act for “clean energy” and the CES standard promulgated by DEP on 

August 11, 2017. DOER’s suggestion to align the two programs is essential for a fair and 

transparent process and to obtain the best deal for clean energy for ratepayers.   

 

These comments are the first of two parts. As indicated in the stakeholder documents, another 

comment period ending November 30th will address the question of whether existing clean 

generation will be recognized in the CES program.  

mailto:climate.strategies@state.ma.us
mailto:william.space@state.ma.us
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Clean Energy Procured Under Section 83D Should be Qualified as CES Eligible 

 

AIM agrees with DOER’s views and conclusion in their letter to DEP. The lack of alignment 

between Section 83D and the CES has significant ramifications, both immediate and long-term.   

 

Under the current rules, clean energy from existing generation can be included as part of the 

Section 83D solicitation but it may not be eligible under CES if it began operation prior to 2010. 

This anomaly is illogical and could have the perverse effect of ratepayers paying for clean power 

that fails to count towards our Commonwealth’s CES goal, resulting in ratepayers essentially 

paying twice for clean power. This in turn could require the unnecessary procurement of 

additional, costlier CES-compliant clean power.  

 

Second, the misalignment of the two programs as noted above has the effect of disadvantaging 

some bidders in the Section 83D process. The evaluation of bids requires a judgment that 

finalized contracts will provide clean power and are cost-effective. Bids with pre-2010 clean 

power generation when judged against bids without such clean power will be scored lower 

because they will not be CES compliant. Bids without pre-2010 clean power will prevail, even 

though for all intent and purpose they are identical and provide the same carbon reducing 

qualities to the citizens of Massachusetts – and maybe at a cheaper price.  

 

Notably, as others commented during the stakeholder sessions last week, the CES program was 

adopted after bids were submitted under Section 83D. The result is that bidders with pre-2010 

power did not know they would be disadvantaged. If they did, their bids might have been very 

different or they might not have bid at all.  

 

This discrepancy is very significant. State compliance with the CES is likely to be a source of 

pride for the Commonwealth. However, the existing delineation of sources does nothing but 

cloud the bidding process, undermining the program. This should be avoided at all costs. 

 

Long-term, this issue begs the larger question of how the Commonwealth should be classifying 

clean energy and renewable power generally and whether the existing nomenclature works to 

send the right message to ratepayers and those companies comparing Massachusetts power 

consumption to those in other states that may use a different more common nomenclature to 

classify power sources.  

 

Currently there are at least 4 classifications for what most people would call renewable energy – 

RPS eligible; CES eligible (but not RPS eligible); Clean energy under Section 83D but not CES 

or RPS eligible (the subject of these comments); and other existing renewable or clean energy 

that is not eligible for any program (the subject of the November 30 comment period). There 

may even be others. They are all treated differently, yet all are contributing equally to our carbon 

reduction goals.   

 

This lack of clarity and confusing nomenclature has been something that AIM has brought up 

before, as far back as during development of the Green Communities Act of 2008.  

 

Unfortunately, the situation has gotten worse. Often, AIM members are asked by their customers 

as part of a sustainability program to answer what in most cases is a simple question - “How 



 

Page 3 

 

 

much of your power use comes from renewable energy?” As stated above this is an almost 

impossible question to answer and puts our companies at a competitive disadvantage as the term 

“renewable” carries more weight to most people than “clean,” even though they are identical, 

except for in-service dates.  

 

Not only is this difficult for companies to answer, but it also impacts the Commonwealth’s 

ability to sell ourselves or compare ourselves favorably to other states who may classify all the 

sources we artificially separate into different categories as “renewable,” making their power 

sources seem cleaner than ours.  

 

While much of this discussion will be addressed in the November 30th comment period, we bring 

it up here to encourage DEP to address what they can under this comment period while at the 

same time recognizing that the more artificial designations the state has for the same power, the 

more difficult it is to explain to potential companies not familiar with our divisions.     

 

Conclusion 

 

AIM is very concerned that some power procured under Section 83D might not be counted under 

CES. We are also very concerned that the procurement process be viewed as fair and all bidders 

and treated equally. DOER’s proposed alignment of the two programs addresses these 

deficiencies.  

 

AIM urges the Department undertake a new rule making proceeding immediately to accomplish 

what DOER suggests. This speed is necessary because the 83D bids are being evaluated now, 

and the short list of qualifying bids for subsequent contract negotiation will be decided in 

January. To ensure that the bid process is fair and the procurement results satisfies CES (and the 

larger GWSA goals), the Department must align the two programs so that any bid resulting in a 

finalized contract with a utility will automatically qualify for CES, regardless of the 

qualifications in the current CES rules. 

 

We look forward to working with your office in any way possible to help this effort. Should you 

have any questions please do not hesitate to contact me.  

 

 

Sincerely yours, 

 

 
 

Robert A. Rio, Esq. 

Senior Vice President and Counsel 

Government Affairs 
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247 Station Drive 

Westwood, MA 02090 

October 30, 2017 

 

Ms. Sharon Weber 
Deputy Division Director, Air & Climate Programs 
Department of Environmental Protection 
One Winter Street 7th Floor 
Boston, MA  02108 

 

Re:  Eversource Comments on Amending the CES: The 2016 Energy Diversity Act  

 

Dear Ms. Weber: 

Eversource Energy Service Company, on behalf of NSTAR Electric Company d/b/a Eversource Energy (“NSTAR 
Electric”) and  Western Massachusetts Electric Company d/b/a Eversource Energy (“WMECO”) (collectively 
“Eversource” or the “Company”), submits this comment letter to the Massachusetts Department of Environmental 
Protection (“MassDEP”) in response to the request for comments from stakeholders on the MassDEP’s proposed 
amendment to the Clean Energy Standard (“CES”) regulations, 310 C.M.R. § 7.75, promulgated August 11, 2017. 
Eversource operates New England’s largest utility system serving more than 3.6 million electric and natural gas 
customers in Connecticut, Massachusetts and New Hampshire.  In order to meet its obligations to provide vital public 
services, Eversource ensures system reliability and safety standards are maintained in compliance with national, 
regional, and industry standards and policies.  

Eversource values clean energy as an important part of the energy mix in New England, while ensuring costs to 
ratepayers remain reasonable and fair. The Company is committed to serving as a clean energy catalyst and leader in 
the region, pursuing Company-owned solar, storage and electric vehicle infrastructure.  

 
Amending the CES: The 2016 Energy Diversity Act 
 

Eversource supports CES regulations that will enable the successful achievement of the mandates set forth in the 
Global Warming Solutions Act (“GWSA”), St. 2008, c. 298, specifically the reduction of emissions in the 
Commonwealth at the lowest cost for customers. The Company recognizes that the legislative mandates of the 2016 
Energy Diversity Act, St. 2016, c. 188, § 12, and the CES regulations are complementary and create long-term 
incentives to support clean energy generation in the region. Eversource fully supports MassDEP in formally aligning 
the CES and the 2016 Energy Diversity Act.  

It is imperative that MassDEP fully align both the CES and the 2016 Energy Diversity Act in order to ensure the 
achievement of the important goals contained in the Act and the CES.  In addition to allowing energy procured under 
§83D of the Energy Diversity Act (“Section 83D”) to qualify as eligible for Clean Energy Credits (“CECs”), 
Eversource recommends an additional amendment to the CES regulations in order to be in full alignment between 
Section 83D and the CES consistent with the best interest of customers. Without the changes outlined below, 
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customers will pay an additional approximately $130-$200 million dollars, on average, per year over the life of long-
term contracts procured pursuant to Section 83D.  

 

Full Alignment with CES and The 2016 Energy Diversity Act: Allocation of CECs to All Distribution Customers 

Section 83D requires every electric distribution company1 to jointly and competitively solicit for and, if reasonable 
proposals have been received, enter long-term contracts for approximately 9.45 TWh of clean energy generation. The 
majority, or possibly all, of this generation will be able to be qualified as a CEC under the CES regulations. The way 
in which the Distribution Companies treat these Renewable Energy Credits (“RECs”) or CECs is prescribed in 
Section 83D.  In the case of Class I RECs, the Distribution Companies must either: (1) retain those RECs for purposes 
of meeting the Massachusetts Renewable Portfolio Standard (“RPS”) requirements of basic service customers2: or (2) 
sell those RECs to minimize the cost to ratepayers.  Section 83D(h); 220 C.M.R. 24.06.  The Distribution Companies 
are required to net the cost of payments made to projects under the long-term contracts against the net proceeds 
obtained from the sale of energy and RECs, and the difference is to be credited or charged to all distribution 
customers through a uniform fully reconciling annual factor in distribution rates, subject to review and approval of the 
department of public utilities. Section 83D(i).   

However, non – Class 1 RECs are treated differently under the law.  Section 83D(h) requires the Distribution 
Companies to retain RECs that are not attributed to Class I RPS eligible resources. Furthermore, Section 83D(j) 
requires a long-term contract procured under Section 83D to utilize an appropriate tracking system to ensure a unit 
specific accounting of the delivery of clean energy, to enable the MassDEP, in consultation with the Massachusetts 
Department of Energy Resources (“DOER”), to accurately measure progress in achieving the Commonwealth’s 
GWSA goals. 

It is clear that the Distribution Companies are required to enter into the long-term clean energy contracts, acquire the 
associated RECs and retain the non-RPS Class I RECs in order to fulfill the requirements of the GWSA.    The costs 
and benefits of the Section 83D contracts and the associated RECs are allocated to all of the Distribution Companies’ 
distribution customers, not just the basic service customers.   

However, as currently drafted, the CES regulations do not propose to allocate the non – RPS Class 1 RECs to all of 
the Distribution Companies’ distribution customers, but rather follow the model of the RPS Class 1 regulations, 
contained in 225 C.M.R. § 14.00, which allocate compliance responsibility to each Retail Electricity Supplier of 
energy in the Commonwealth.    The term “Retail Energy Supplier” encompasses both the Distribution Companies 
and competitive suppliers authorized to do business in Massachusetts.  The Retail Electricity Suppliers must include a 
minimum percentage of their retail sales with clean generation attributes or CECs. As Retail Electricity Suppliers, the 
Distribution Companies are currently serving approximately 34 percent of their total distribution load through Basic 

                                                      
1  In addition to Eversource, Fitchburg Gas and Electric Light Company d/b/a Unitil and Massachusetts Electric Company 
and Nantucket Electric Company each d/b/a National Grid (collectively, the “Distribution Companies”) are required to enter into 
long-term contracts consistent with the directives of Section 83D. 
 
2  Basic service customers are those customers whose electricity is purchased by their respective Distribution Company as 
opposed to electricity purchased by a competitive supplier, 
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Service contracts3. This load number has generally declined over recent years and may indeed continue to decline as 
customers migrate to competitive supply and municipal aggregation.  

While Section 83D authorizes the purchase of CECs that could fulfill a significant portion of the electricity sector 
goals under the GWSA, the current wording of the CES regulations authorizes the Distribution Companies to allocate 
only a relatively small (and diminishing) amount of those CECs to the GWSA compliance goals for all distribution 
customers as the regulations currently require the Distribution Companies to allocate the CECs to their Basic Service 
customers. All customers receiving electricity supply from a competitive Retail Electricity Supplier would need to pay 
for additional CECs, despite the fact that the Distribution Companies may have a large surplus of CECs that were 
purchased under the Section 83D long-term contracts expressly for GWSA compliance.  Using the current 34 percent 
share that Basic Service customers represent (as portion of all distribution service customers), competitive suppliers 
will need to procure CECs representing the remaining 66 percent of the electricity supply customers. For example, if 
the Distribution Companies receive CECs under a Section 83D long-term contract commencing in 2021 and assuming 
a CEC estimate of $30, this extra expense could be between $55 and $83 million per year, increasing every year to 
approximately $130 to $200 million per year over the life of the long-term contracts.  

Requiring distribution customers to pay such significant additional costs is unacceptable.  The CES regulations should 
be amended to permit, for the purpose of compliance with the GWSA goals, the allocation of all CECs (and other non 
– RPS Class 1 environmental attributes) purchased under the Section 83D long-term contracts to all distribution 
customers. Eversource recommends that, consistent with the current Solar Renewable Energy Credit (“SREC”) 
regulations, the DOER would determine the compliance obligation of all Retail Energy Suppliers under the CES 
regulations, after accounting for the CECs purchased under the Section 83D long-term contracts.  These 
recommended changes to the CES regulations will help to ensure that the GWSA goals are met without burdening 
Massachusetts distribution customers with significant and unnecessary costs. 

Eversource thanks the MassDEP for its careful consideration of these comments and the Company’s recommendation 
and looks forward to continuing to work with MassDEP and other stakeholders to develop competitive, cost-effective 
solutions for meeting the Commonwealth’s important energy and environmental goals.  Eversource stands ready to 
assist with any aspect of the development and deployment of the CES amendments. 

Should you have any comments or questions, please contact Katherine Wilson, 781-441-3789. 

 

Sincerely,  

/s/ Jeffery S. Waltman 

Jeffery S. Waltman  

Manager, Planning and Power Supply 

 

                                                      
3  2016 Electric Customer Migration Data, Massachusetts Department of Energy Resources 
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RESPONSE OF BROOKFIELD RENEWABLE TO 

REQUEST FOR WRITTEN COMMENTS ON  

ALIGNING THE 83D PROCURMENT AND THE CES   

 

 

In response to the Executive Office of Energy and Environmental Affairs’ (EEA) and 

Department of Environmental Protection’s (DEP) request for written comments in the above 

referenced proceeding, Brookfield Renewable (“Brookfield”) is pleased to submit the following 

written comments.   

Brookfield Renewable has a strong presence in New England, including over 1,300MW of 

carbon-free resources in ISO-NE and a further 1,000MW that can be imported to New England 

from New York and Quebec.  Our renewable hydro, wind and pumped storage resources are 

available to help meet the energy needs and environmental objectives of Massachusetts and the 

region.  In Massachusetts, our facilities include a 600MW pumped storage facility (Bear Swamp) 

and a 10MW hydroelectric facility (Fife Brook), as well as our North American System Control 

Center in Marlborough. 

Brookfield Renewable strongly supports Massachusetts’ efforts to reduce greenhouse gas 

emissions and to promote clean electricity sources.  In particular, we support the development of 

the CES and wish to thank EEA, DEP and the Department of Energy Resources (DOER) for 

initiating a stakeholder process to align the 83D procurement and CES, as well as to expand CES 

qualification to existing resources.   

These two issues are of great importance to the Commonwealth, as well as to Brookfield.  As per 

the deadlines established within the request for stakeholder input, we are currently submitting 



 
 

comments on the issue of aligning the 83D procurement and the CES.  We will separately submit 

comments on expanding the CES to qualify existing resources by November 30, 2017. 

Aligning the 83D Procurement and the CES 

Brookfield strongly supports amending the CES regulation to enable clean energy procured 

pursuant to Chapter 188 of the Acts of 2016, An Act to Promote Energy Diversity, to qualify for 

the CES.  As noted in the DOER’s October 2, 2017 letter to DEP, “this amendment will ensure 

that the Commonwealth’s policies related to clean energy generation are aligned.”   

The 83D procurement and CES are both intended to support Massachusetts’ carbon reduction 

goals under the Global Warming Solutions Act.  The overlapping policy objectives of the 83D 

procurement and CES are recognized in the Stakeholder Discussion Document.
1
  Nonetheless, 

the two initiatives are not aligned due to differing resource eligibility criteria.   

The lack of alignment between 83D and the CES means that the Commonwealth could expend 

significant time and resources to procure clean energy under 83D, but be unable to count these 

resources towards the CES.  The 83D Request for Proposals, which was subject to the review 

and approval of the Department of Public Utilities, solicited existing hydropower resources that 

provide incremental carbon-free generation to the region; however existing hydropower 

resources qualified under 83D are not eligible under the CES in its current form.  There is simply 

no justification for excluding resources procured pursuant to 83D from the CES, and indeed 

doing so is counterintuitive to efficiently and cost-effectively achieving the state’s goals, as 83D 

guarantees the provision of new clean, carbon-free energy to the state.  It is, therefore, logical 

and in the interest of Massachusetts ratepayers that the state takes full credit for these resources 

under the CES. 

This lack of alignment also creates an uneven playing field amongst 83D bids by disadvantaging 

existing clean energy facilities in the evaluation process, and thereby reducing supply choices for 

the Commonwealth.  Additionally, the final CES regulation was released after bids were 

submitted in the 83D process and bidders now lack clarity about if or how 83D evaluators will 

utilize the CES in their decision-making process, potentially raising questions about the fairness 

of the process.   

We urge DEP to move quickly to amend the CES in order to level the playing field before the 

evaluation of 83D bids and to ensure optimal resource procurement occurs.  The timeline is 

important as selection of projects under the procurement is currently scheduled to occur before 

the end of January 2018.   

____________ 

 

 

                                                      
1
 310 CMR 7.75: Clean Energy Standard, Review of Options for Expanding the CES Stakeholder 

Discussion Document. 



 
 

As noted above, Brookfield will be submitting comments separately on expanding the CES to 

qualify existing resources.  We continue to believe that Massachusetts will be best served by a 

non-discriminatory CES that not only incentivizes new technologies, but ensures the 

maintenance and optimization of existing non-emitting resources. 

Thank you for the opportunity to provide comments and please do not hesitate to contact us 

should you have any questions.  
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As noted above, Brookfield will be submitting comments separately on expanding the CES to 

qualify existing resources.  We continue to believe that Massachusetts will be best served by a 

non-discriminatory CES that not only incentivizes new technologies, but ensures the 

maintenance and optimization of existing non-emitting resources. 

Thank you for the opportunity to provide comments and please do not hesitate to contact us 

should you have any questions.  
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October 30, 2017

Martin Suuberg, Commissioner

Massachusetts Department of Environmental Protection

1 Winter Street

Boston, MA 02108

Re: Comments on the Review of Options for Expanding the Clean Energy Standard

Commissioner Suuberg:

As a stakeholder with considerable interest in the development and success of the Clean

Energy Standard (CES) regulation (310 CMR 7.75), Nalcor Energy wishes to thank the

Department of Environmental Protection (DEP) for the opportunity to provide

comments on the review of options for expanding the reach and the effectiveness of

that regulation. Nalcor is a Canadian provincial crown corporation with responsibility for

the development of Newfoundland and Labrador's energy resources. The purpose of

these comments is to provide suggestions that would enable all qualifying clean

generating resources to contribute to Massachusetts' clean energy goals.

In these comments, we recommend that the Department:

• use a different method to prevent the shuffling of clean energy resources than the one

now embedded in the CES; instead, require new clean generation to demonstrate that it

provides for an increase in clean generation sent to New England over a specified 3-year

historical average of clean energy imports to New England from the relevant region or

province;

• provide that clean energy generation delivered to Massachusetts under a long-term

contract pursuant to the Energy Diversity Act of 2016 be allowed to earn CES credits

regardless of the vintage of its generation or transmission; and

• allow generation units that otherwise meet the definition of "clean" under the CES, but

which either have been operating since before 2010, or were built since 2010 but must

rely on pre-2017 transmission, to qualify to earn credits under a CES-E at a value below

that of credits earned under the CES but still sufficient to keep them operating.
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1. Establish Reasonable Requirements to Prevent Resource Shuffling

In its Review of Options for Expanding the CES: Stakeholder Discussion Document

(Discussion Document) the DEP emphasized the need to ensure the CES does not result

in resource shuffling, particularly by hydroelectric generators in Canada, as this would

minimize the impact of clean energy incentivized by the new regulation on emissions.

Resource shuffling occurs when a generator replaces energy exports to any given

destination from one or more generating units with an equivalent amount of energy

from different units. The DEP has expressed concern that clean energy from CES-eligible

generating units could replace clean energy that is currently being exported to

Massachusetts. If that were to happen, there would be no net reduction in emissions

from generation operated to meet the state's electricity demand. Given the amount of

clean energy the state has historically imported from Canada, this is a reasonable

concern.

However, the method the Department has chosen to preclude this outcome is onerous

and unnecessarily expensive. In the current version of the CES regulation, the

Department requires that "new" clean energy from generating units (that is, post-2010

vintage generation units) located outside Massachusetts must transmit their energy

over transmission capacity built after December of 2016. To meet such a threshold

requirement, new transmission would need to be constructed, or the existing

transmission must be upgraded, for every mile of transport from the generation unit to

border of New England. Moreover, this transmission would have to be "dedicated" to

the transport of clean generation; that is, used only for the transmission of clean

generation regardless of whether or not the generation in question was able to utilize

the full capacity of the transmission at all times. (We have previously questioned the

ability of a transmission line operating with this constraint to comply with federal law

requiring all generation be provided with non-discriminatory access to transmission.)

We are not actually sure if these conditions would completely eliminate any and all

potential for shuffling. But we know that they would almost certainly eliminate the

possibility that new clean energy delivered to New England could qualify to earn CES

credits. Such clean generation might be able to accomplish the construction of new

transmission if it were to be the product of a long-term contract awarded under the

Energy Diversity Act. Even then, power delivered under that contract would very likely

be transmitted by some post-2017 and some pre-2017 transmission lines.

Absent such along-term contract, the challenges to successfully permit and finance the

construction of this large amount of new transmission would be prohibitively expensive
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and time-consuming for clean generation units, whether the generation was built

following 2010 or not. The value of CES credits, by themselves, are unlikely to ever be

large enough or predictable enough to warrant such investments in transmission. The

CES requirement that post-2016 transmission must be used to enable eligibility for

otherwise clean generation places an onerous and undue financial burden on all clean

energy generators outside of New England. It is a draconian solution for the potential

problem of shuffling which, if it occurs, can be solved in other ways.

For example, the potential for resource shuffling can be adequately and reasonably

addressed through a combination of two measures: requiring new clean generation to

demonstrate that it is "incremental"; that is, that it provides for an increase in clean

generation sent to New England over a specified 3 year historical average of clean

energy imports to New England from the relevant supplier; and using NERC tags to

confirm the transmission of the incremental clean generation into New England. These

requirements would align with those in the Request for Proposals for Long-Term

Contracts for Clean Energy Projects (RFP) issued under the Energy Diversity Act of 2016.

The Request for Proposals for Long-Term Contracts for Clean Energy Projects (RFP)

issued on March 31, 2017 by Massachusetts distribution companies and the

Massachusetts Department of Energy Resources limits eligible hydroelectric clean

energy to "incremental hydroelectric generation" defined as follows:

"Incremental Hydroelectric Generation" means Firm Service Hydroelectric

Generation that represents a net increase in MWh per year of hydroelectric

generation from the bidder and/or affiliate as compared to the 3 year historical

average and/or otherwise expected delivery of hydroelectric generation from the

bidder and/or affiliate within or into the New England Control Area.

This definition from the RFP was further clarified in the Draft Power Purchase

Agreement for Class I Energy Firmed with Firm Service Hydroelectric Generation:

"Incremental Hydroelectric Generation" means hydroelectric generation that

represents a net increase in MWh per year of hydroelectric generation from the

Seller as of the Effective Date as compared to the three-year historical average

for the period January 1, 2014 through December 31, 2016 and/or otherwise

expected delivery of hydroelectric generation from the Seller within or into the

New England Control Area.



4/...6

Restricting qualifying energy from out-of-state hydroelectric imports to incremental

generation would ensure that any energy qualifying under the CES is surplus to historic

deliveries. A generator would have no incentive to replace existing clean generation

with new clean generation. The motivation to shuffle clean generation resources would

be removed. In addition, this requirement would align the state's Request for Proposals

under the Energy Diversity Act and the DEP's Clean Energy Standard in terms of

eligibility requirements for hydroelectric resources from Canada.

2. Allow Power Delivered Under the Energy Diversity Act to Earn CES Credits

If the Department does not see fit to rely on the "incremental" nature of the clean

generation to establish its eligibility for the CES, it should at least accept a lower

threshold than the current one for generation purchased through along-term contract

under the Energy Diversity Act.

As the Department has acknowledged, the CES was finalized after the deadline for

submission of bids to the Massachusetts RFP as issued by DOER and the distribution

companies on July 27, 2017. Those bids are allowed to incorporate the cost of new

transmission needed to deliver the power to New England. The potential fora 20-year

contract for those power deliveries makes such investments in generation and new

transmission a viable alternative. The evaluators of those bids, not to mention the

bidders themselves, deserve to know that their deliveries of clean energy would be

afforded eligibility for the CES. This is so because the bidders have committed to build

any new transmission that would be needed to deliver the power to New England and

with the advantage of a new long-term contract would have the ability to finance the

cost of constructing that transmission. These projects will almost certainly meet the

criteria the Department believes necessary to prevent shuffling. Therefore, the

Department should guarantee that any projects awarded along-term contract under

that procurement, at a minimum, would be awarded CES credits for its otherwise

qualifying clean generation.

So, for example, under that procurement, as part of the Atlantic Link bid, submitted by

Clean Power Northeast Development Inc., Nalcor would deliver incremental clean

energy to New England from Muskrat Falls, a hydroelectric generating facility that will

come on line in the 2020's using a combination of existing transmission and a new,

undersea transmission line that would travel 375 miles from the coast of New Brunswick

to Plymouth MA. While this new, incremental clean energy would not qualify to earn

CES credits under the current version of the regulation because portions of the delivery

from Newfoundland to the coast of New Brunswick would be transmitted using existing
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transmission lines, under the policy proposed here, it would qualify to earn CES credits

because new transmission had been built where needed to ensure deliveries of the

additional clean energy to Massachusetts. Nalcor urges the DEP to recognize that the

energy supplier under such along-term contract will have to fulfill the intent of the anti-

shuffling rules of the current CES. The Department should consider any such clean

energy generation eligible to earn CES credits, without regard to the vintage of the

transmission used to deliver it to New England.

3. Create a CES-E Regulation and Include Two Tiers for Compliance

If the Department does not see fit to rely on the "incremental" nature of clean

generation to establish its eligibility for the CES, it should establish a category of

resources that would qualify to earn credits even though they cannot meet the vintage

requirements of the CES. The retirement ornon-operation of clean generating units

built before 2010 and relying on transmission built before 2017 would undermine the

fundamental goal of the CES, which is to reduce total GHG emissions. Nalcor commends

the Department for suggesting that generation units that otherwise meet the definition

of "clean" and either have been operating since before 2010, or were built since 2010

but must rely on pre-2017 transmission, to qualify to earn credits under a CES-E (with

the added "E" used to designate "existing" resources).

This would mean that the purchase of generation qualifying under such CES-E

regulations should be a requirement on retail sellers of electricity in Massachusetts,

apart from credits required to be purchased under the CES regulation.

We have earlier suggested ways to avoid having this clean generation be offset by

shuffling and contribute to an overall increase in the total supply of new clean

generation using means other than the currently operative vintage requirements for

both generation and transmission (such as requiring generation to be incremental to the

historical average of clean energy deliveries and the use of NERC tags).

If the department does not see fit to treat clean energy generation built since 2010 that

must rely on pre-2017 transmission as qualifying for the CES (as we have recommended

above), then that generation should be provided, at the least, with the opportunity to

earn credits for sales of its generation under the CES-E. Doing so will encourage the

construction of new clean generation that may not be economic if it must rely on

construction of new transmission.

Generally, the value of CES-E credits can be set at a level lower than the value of CES

credits and still be effective at maintaining the delivery of clean energy generation to
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New England. However, the comments above lead us to recommend the creation of two

categories of qualifying generation under the CES-E, both relying on the use of

transmission in operation before 2017. In both cases the value of the credits can be

lower than the value of CES credits by at least the estimated cost of avoided

transmission. The credits earned for generation built before 2017 can be lowered

further by the estimated avoided cost of constructing new generation as the units are

already fully constructed. Thus, these two categories of CES-E credits would be

distinguished as follows:

i. Clean energy generation built after 2017, transmitted over pre-2017 transmission lines;

i i. Clean energy generation built prior to 2017, transmitted over pre-2017 transmission

lines;

While the value of CES-E credits can be set below that of CES credits, they should be set
at levels sufficient to keep the clean generation resources operating for as long as

possible.

Again, Nalcor thanks the Department for the opportunity to provide these comments
and your considered attention to them. I would be happy to answer any questions that
You may have and look forward to working with you and other stakeholders to help

Massachusetts meet its energy diversity and carbon reduction objectives.

Sincerely,

Greg Jones

General Manager

Nalcor Energy Marketing



 

 
October 30, 2017 

 

Massachusetts Department of Environmental Protection 

Division of Air and Climate Programs 

Attn:  Mr. William Space 

One Winter Street – 7th floor 

Boston, MA 02108 

climate.strategies@state.ma.us and william.space@state.ma.us  

 

Re:   Initial Comments on Options for Expanding the Clean Energy Standard 

 

 

Dear Mr. Space: 

 

On behalf of Massachusetts Electric Company and Nantucket Electric Company, each 

d/b/a National Grid (“National Grid”), I am pleased to offer the attached electronic copy of these 

initial comments in response to the first proposal of the Massachusetts Department of 

Environmental Protection (“MassDEP”) to expand the Clean Energy Standard (“CES”) – the 

inclusion within the CES of all energy that is procured pursuant to St. 2016, c.188, s. 12, “An 

Act to Promote Energy Diversity” (the “Energy Diversity Act”).
1
  National Grid intends to 

submit written comments on MassDEP’s two other proposals by November 30, 2017, in 

accordance with MassDEP’s schedule. 

 

On August 11, 2017, MassDEP promulgated final regulations at 310 C.M.R. 7.75 to 

establish a CES for the Commonwealth of Massachusetts.  The purpose of the regulations is to 

achieve greenhouse gas (“GHG”) emissions reduction goals, which were adopted pursuant to the 

Global Warming Solutions Act (“GWSA”), by establishing a CES that will increase the level of 

clean electricity that is purchased from the regional electric grid for consumption in 

Massachusetts.  Among other things, the regulations require MassDEP to complete a review, 

including an opportunity for public comment, of options for including generators that meet all 

requirements of 310 CMR 7.75, except for the commercial operation date requirements in 

310 CMR 7.75(7)(a)2. and (b)1., in the CES no later December 31, 2017.  310 CMR 7.75(10).  

                                                 
1
  Specifically, Section 12 of the Energy Diversity Act establishes Sections 83B, 83C, and 83D, three 

amendments to St. 2008, c. 169, “An Act Relative to Green Communities.” Sections 83C and 83D require 

the electric distribution companies to jointly and competitively begin to solicit proposals for offshore wind 

energy generation and clean energy generation, respectively, in 2017.  Section 83B defines “offshore wind 

energy generation” as Class I renewable energy generating sources with a commercial operation date on or 

after January 1, 2018, and that operate in a designated wind energy area for which an initial federal lease 

was issued on a competitive basis after January 1, 2012.  Any such Section 83C resources would 

automatically qualify for the CES.  However, Section 83B defines “clean energy generation” as either firm 

service hydroelectric generation, or new Class I renewable energy generating resources with firm service 

hydroelectric generation, or a combination of the two.  Section 83B and Section 83D require that any 

Class I renewable energy generating resource be “new” (i.e., has not have begun commercial operation 

before the execution date of a long-term contract executed pursuant to this section, or represents a net 

increase from incremental new generating capacity at an existing facility after the execution date of a long-

term contract executed pursuant to this section), but neither Section 83B nor Section 83D imposes any 

vintage requirements on firm service hydroelectric generation or on the associated transmission eligible for 

a long-term contract under Section 83D, which means that Section 83D-eligible proposals may or may not 

qualify for the CES. 

mailto:climate.strategies@state.ma.us
mailto:william.space@state.ma.us


National Grid Initial Comments on CES Expansion 

October 30, 2017 

Page 2 of 3 

  

 

On October 6, 2017, MassDEP notified interested stakeholders of its various proposals to expand 

the CES, it convened several stakeholder meetings, and it requested written comments on such 

proposals.
2
   

 

In its prior comments on the draft CES regulations, National Grid has expressed its 

support for many policy programs necessary to reduce GHG emissions in the Commonwealth 

and region (e.g., the Regional Greenhouse Gas Initiative (“RGGI”), energy efficiency, and the 

development of renewable energy), but questioned whether the CES inappropriately duplicated 

the obligations associated with other existing programs (e.g., the Renewable Energy Portfolio 

Standards (“RPS”), the Alternative Energy Portfolio Standards (“APS”), RGGI, and various 

long-term power purchase agreements, to name a few).  Section 83D of the Energy Diversity Act 

was enacted in August 2016, and it requires the electric distribution companies to solicit, 

beginning in 2017, proposals for long-term contracts for energy and/or RECs from new Class I 

eligible renewable energy resources and/or firm service hydroelectric generation.   

 

MassDEP should ensure that it rectifies and eliminates any duplication of obligations by 

aligning the CES with Section 83D.  Section 83D(a) requires the electric distribution companies 

to solicit long-term contracts for 9.45 million megawatt-hours (“MWh”) of clean energy 

generation, which is equivalent to approximately 20 percent of the load of the Commonwealth’s 

electric distribution customers.  The costs associated with such contracts are to be recovered 

from electricity customers.  See, e.g., St. 2016, c. 188, s. 12.  The CES is designed to function in 

a manner that is similar to and compatible with the existing RPS, by requiring retail electricity 

sellers to annually procure a minimum percentage of “clean generation attributes” (sometimes 

called “CECs”) that corresponds to a percentage of electricity sales.  See, e.g., 310 CMR 7.75(2) 

and (4).  CES obligations can be satisfied with either RECs or with CECs, if produced by a 

resource that meets the CES eligibility requirements.  Like the costs associated with Section 83D 

contracts, the costs of meeting CES and RPS obligations are to be recovered from electricity 

customers.   

 

Today, not all generation resources in a Section 83D contract would automatically 

qualify for the CES or produce CECs.  Specifically, 310 CMR 7.75(7)(2) provides that a 

CES-eligible resource must have a commercial operation date later than December 31, 2010, and 

310 CMR 7.75(7)(b)1. requires that CES-eligible clean generators located outside New England 

must use transmission capacity that commenced commercial operation after December 31, 2016.  

However, Section 83D does not contain either of these limitations, based on vintage.  If all 

resources with Section 83D contracts were deemed qualified for the CES, as MassDEP has 

proposed, then electricity customers would receive the benefit of having any resulting CECs used 

                                                 
2
  In brief, MassDEP is soliciting comments on whether to expand the CES to include:  (1) generation units 

that do not currently qualify as clean energy under the CES because of “vintage” requirements; and 

(2) municipal utilities.  MassDEP requested that comments on its first proposal to address such “vintage” 

issues – to include all energy that is procured pursuant to the Energy Diversity Act within the CES – be 

submitted by October 30, 2017.  Comments on MassDEP’s other two proposals were requested by 

November 30, 2017. 
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in satisfying their CES requirements to offset the costs of such contracts.
3
  This alignment of the 

CES with Section 83D would be appropriate for several reasons.  First, both obligations 

encourage clean energy generation by ensuring minimum electricity customer purchases, which 

confers the same or similar benefits onto customers and the Commonwealth.  In addition, 

MassDEP’s proposed exception to the eligibility criteria of the CES would be limited in scope, 

and would not weaken the standard overall because most CES resources would continue to be 

subject to the vintage requirements.  Finally, electricity customers would be protected from 

separate, additive costs resulting from the potentially differing obligations of the CES and 

Section 83D that exist today.
4
  For all of these reasons, MassDEP should implement its proposal 

to deem that all energy procured through Section 83D contracts is eligible to satisfy CES 

obligations. 

 

National Grid appreciates the opportunity to comment on this proposed expansion of the 

CES standard to include energy procured as a result of the Energy Diversity Act.  In addition, we 

look forward to providing further input to MassDEP on its other proposed expansions of the 

CES, per its schedule for written comments. 

 

Sincerely, 

 

NATIONAL GRID 

 

 
James G. Holodak, Jr. 

Vice President, Regulatory Strategy and Integrated Analytics  

                                                 
3
  See, e.g., “Request for Proposals for Clean Energy Generation, Sections 2.2.1.4(i)(a) and (ii)(d), 

“Allowable Forms of Pricing,” issued March 31, 2017.   

4
  Examples of Section 83D-eligible resources that would not currently qualify for the CES would include 

proposals with firm service hydroelectric generating resources that began commercial operation before 

December 31, 2010, and proposals with new Class I renewable energy generating resources and/or firm 

service hydroelectric generating resources that are located outside of New England using transmission 

infrastructure that commenced commercial operation in 2016 or earlier.  Both types of resources could be 

increasing the clean energy generation resource supply in Massachusetts, but if the electric distribution 

companies were to select such proposals to meet Section 83D obligations, such proposals would not 

include CECs for the benefit of electricity customers, who ultimately will bear the costs.  As a result, even 

though there has been an increase in clean energy generation resource supply in Massachusetts, without 

MassDEP’s proposed change, electric distribution companies nonetheless may have to procure CECs from 

additional resources in order to meet CES obligations, thereby creating additional costs to be borne by 

electricity customers from the differing programs. 
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